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recover the amount paid by him to Maxwell, the court, recognizing 
that the over-subscription was void, reached the conclusion (two 
justices dissenting) that as the defendant received the benefit of the 
plaintiff's payment, it was under a duty to refund the amount paid. 
As the basis of the recovery was the unjust enrichment of the defend- 
ant at the expense of the plaintiff, 2 * it would seem from the facts that 
the benefit was too remote, and the opinion of the dissenting justices 
is therefore preferable. 



Burden of Proving Survivorship in a. Common Disaster— While 
the fact that one of several persons overtaken by a common disaster 
was the last to perish may of course be established by ordinary proof, 1 
the difficulty is that from the very nature of such accidents, there is 
almost invariably an entire absence of evidence. The common law, 
deeming the relative order of death as unascertainable in law as it is 
in fact, has declined both to adopt the civil law presumptions of 
survivorship based upon age or sex, and to presume that death was 
simultaneous.* In view of this, any claimant who must establish the 
fact of survivorship as a condition precedent to his right to recover 
the property will be unable to do so, and only that party can succeed 
whose right is not dependent upon such a condition. 3 Because the 
practical result is, in nearly every case, that the property is disposed 
of as though the deaths had occurred at the same instant, it seems 
to have been thought that the rule which requires a party asserting 
predecease or survival to prove it, necessarily has the same effect as a 
presumption of synchronous death. 4 Yet it is erroneous to suppose 
that such a presumption and an entire absenee of presumption are 
convertible expressions. If, for example, the non-survival of one of the 
persons who have perished is a condition precedent to the right of a 
legatee, the latter can recover the property if he can show either 
predecease or co-instantaneous death. Were the courts to presume 
death at the same moment, the legatee would have a prima facie right 
to the property which his opponent could not rebut. Since, however, 
there is no presumption to aid the legatee, he will be unable to show 
the happening of either of the conditions upon which his claim depends, 
and must consequently fail. 5 

"Lockwood v. Kelsea (i860) 41 N. H. 185. 

'Smith v. Croom (1857) 7 Fla. 81. 

'Underwood v. Wing (1854) 19 Beav. 459; affirmed (1855) 4 DeG. M. 
& G. 633; Wing v. Angrave (i860) 8 H. L. C. 183; Newell v. Nichols 
(N. Y. 1878) 12 Hun 604; affirmed (1878) 75 N. Y. 73; Johnson v. 
Merrithew (1888) 80 Me. in. Before the crystallization of this rule 
of law there had been cases holding that the law would presume the co- 
instantaneous death of the party, Taylor v. Diplock (1815) 2 Phillim. 
Ecc. 261, or that, as in the civil law, arbitrary presumptions of survivor- 
ship would be entertained. Sillick v. Booth (1841) 1 W. & C. Ch. Cas. 117. 

'Cowman v. Rogers (1891) 73 Md. 403; Coye v. Leach (Mass. 1844) 
8 Met. 371; Hildenbrandt v. Ames (1901) 27 Tex. Civ. App. 377; Wing v. 
Angrave supra; Newell v. Nichols supra; Johnson v. Merrithew supra. 

'Supreme Council v. Kacer (1002) 96 Mo. App. 93; Walton & Co. v. 
Burchel (Tenn. 1907) 121 S. W. 391; Balder v. Middeke (1900) 92 111. 
App. 227. 

"Furthermore, as has been pointed out, 16 Green Bag 237, 238, a dif- 
ferent result would have been reached in certain of the adjudged cases had 
the court been able to say that such a presumption exists. Hartshorne 
v. Wilkins (N. Sc. 1856) 6 Old. 276. 
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It is therefore apparent that the distribution of the property rests 
ultimately upon a determination as to the incidence of the burden of 
proof. TJsually this becomes material in controversies over property 
claimed by descent or testamentary gift from the victims of the dis- 
aster. It is only when dealing with cases in which a testator, after provid- 
ing fora substituted legatee upon the predecease of the primary one, 
has perished in the same accident with the latter, that the courts have 
manifested a marked difference of opinion. The representative of the 
first donee being unable to prove the survivorship necessary to sustain 
his claim under the will, that claim is eliminated; and the predecease 
of such donee being by the terms of the instrument a condition prece- 
dent to the right of the alternative legatee, the English courts have 
reached the apparently obvious conclusion that the testator died intestate 
as to the particular bequest and consequently his next of kin will pre- 
vail. 7 3ii this country, however, the courts, realizing that the testator 
could not have "contemplated such a result, have endeavored to gather 
from the will as a whole an intention not to die intestate, and have 
effectuated it by construing the gift over upon the first donee's pre- 
decease to mean a gift over upon the inability of the prior donee to 
take from any cause. 8 Although perilously near the forbidden ground 
of judicial addition to the terms of an instrument, still, assuming that 
the contest does clearly show such an intention, the result reached is 
not only sound but inherently just. 

Typifying an extension of this reasoning to the other general class 
of controversies in which the courts have been called upon to fix the 
burden of proof of survivorship, is the recent case of Dunn v. Casualty 
Oo. (1910) 126 1ST. T. Supp. 229. The administrator of a person who 
had taken out an accident insurance policy payable to her sister, or, in 
the event of the latter's prior death to the legal representatives of the 
assured, brought suit upon it for the indemnity. It appeared that the 
insured and her sister had perished in the same disaster; but there was 
no evidence of survivorship. Finding in the instrument an intention 
on the part of the assured to give the proceeds to her legal representa- 
tives in the event of her sister's inability to take, the court properly 
held the latter's survivorship a condition precedent to her right under 
the policy, and therefore, in accordance with the rule that one relying 
on survivorship must prove it, awarded the money to the plaintiff. 
Primarily, the right to the money in these cases is to be determined by 
the wording of the policy, and according as survivorship of the first 
beneficiary is made a precedent or subsequent condition to his right 
to the money, his representative will or will not have to hear the bur- 
den of proof. 9 Since, however, it is usually apparent that the object of 

'Goods of Alston L. R. [1892] P. 142; Goods of Carmichael (1863) 32 
L. J. (P. M 1 . & A.) 70; In re Greene L. R. [1865] 1 Eq. 288; Russell v. 
Hallett (1880) 23 Kan. 276; in re Willbor (1897) 20 R. I. 126; Stinde v. 
Goodrich (N. Y. 1877) 3 Red. 87; Coye v. Leach supra; Johnson v. 
Merrithew supra. 

'Elliott v. Smith (1882) L. R 22 Ch. Div. 236; See Wing v. Angrave 
supra. 

'Young etc. Home v. French (1902) 187 U. S. 401. 

'Thus in a policy payable to X if surviving; if not, to Y, the survival 
of X is clearly a condition precedent to his right to the money, and upon 
the failure of his representative to establish it, Y will be entitled to the 
proceeds. Hildenbrant v. Ames supra; but see U. S. Casualty Co. v. Kacer 
(1902) 169 Mo. 301. If, on the other hand, the policy reads "to X, but if 
the insured survive X, to Y" or "to X, but if X predecease the insured, to 
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the insured in taking out the policy and in designating an alternative 
beneficiary was to provide for his family, our courts have generally 
endeavored so to read the contract as to respect that intention. 10 The 
effect of this judicial construction is to convert what is in terms a 
condition subsequent to the right of the prior beneficiary, into a condi- 
tion precedent, 11 and thus place the burden of proof upon his repre- 
sentative. . 

In determining where the burden of proof lies, much emphasis has 
been laid upon the question as to whether or not the beneficiary's right 
is vested. 12 That the right is vested, however, means nothing more 
than that it is beyond the power of the insured or the insurer to 
deprive the beneficiary of it, and does not mean that he can assert his 
claim otherwise than in accordance with the terms prescribed in the 
policy. 13 It is not therefore perceived how the vested character of the 
right can dispense with the necessity of proof on his part of any con- 
dition which the insured has stipulated shall have happened before the 
beneficiary can obtain the proceeds. The true basis, it is submitted, 
for the determination of the incidence of the burden of proof, is the 
character of the condition which the insured has annexed to the right 
of the beneficiary; a question of construction for the court. 



The Role Against Perpetuities akd the Severability of Limita- 
tions. — Since the purpose of the common law rule against perpetuities 
is to prevent the postponement of vesting tff future interests beyond 
the termination of a life or lives in being and twenty-one years, every 
future interest is required to be of such nature that it must vest if 
at all within the requisite period, and the mere possibility that it may 
vest beyond the limits set by the rule is sufficient to invalidate it. 1 
Where, however, the disposition in effect consists of alternative inde- 
pendent gifts conditioned on the . happening of either of two events, 
one of which may be too remote and the other is good, the law will 
disregard the former and give effect to the limitation upon the latter 
contingency. 2 On the other hand, where the gift is expressed as 

Y," it is equally obvious that the survival of the insured or the prede- 
cease of X is a condition precedent to Y's right to the money, and a 
condition subsequent to the claim of X, who, because of Y's inability to 
satisfy his burden of proof, will prevail. Cowman v. Rogers supra; but 
see Middeke v. Balder (1902) 198 111. 500; Males v. Woodmen of the 
World (1002) 30 Tex. Civ. App. 184. 

"Paden v. Briscoe (1891) 81 Tex. 563; Supreme Council v. Kacer 
supra; Southwell v. Gray (N. Y. 1901) 35 Misc. 740; and see Fuller v. 
Linzee (1883) 135 Mass. 468. 

"Thus the court interprets "to X, but if X predecease the insured, 
to Y" to mean "to X, but if X predecease or die simultaneously with the 
insured, to Y," which is evidently the same as "to X if surviving; if not, 
to Y." 

"United States Casualty Co. v. Kacer supra; Males v. Woodmen of the 
World supra; Middeke v. Balder supra. 

"Vance, Insurance 390, 391. 

"Gray, Perpetuities (2nd ed.) §§ 201, 214; Dungannon v. Smith (1846) 
12 CI. & F. 546. 

•Longhead v. Phelps (1770) 2 W. Bl. 704; Monypenny v. Dering (1852) 
2 De G. M. & G. 14S, 180; Miles v. Harford (1879) L. R. 12 Ch. Div. 
691; Schettler v. Smith (1869) 41 N- Y. 328. 



